






documents privileged from discovery in civil suits, the privileges being the 
governmental privilege for intra-agency advisory opinions, discovery of which 
would interfere with the consultative functions of government and the 
attorney/client and attorney work product privilege. In addition, we conclude that 
the attorney work product doctrine is consistent with Rule 501, and current case 
law interpreting the Right-to-Know law. 

Accordingly, the Commission has recognized, applied, and upheld the attorney-client and 

attorney work product privileges and prevented disclosure of information to the extent the client 

has not waived the privilege. In this case, as to the redacted information, the opinion of counsel 

was specifically requested by Eversource for the purpose of obtaining confidential legal services 

from its outside attorneys on a matter unrelated to the issue under review. Eversource has not 

waived, and does not intend to waive, any privilege relative to the redacted information and does 

not intend to disclose that information to the Staff, the OCA, or anyone else. Eversource is 

entitled to an order protecting the redacted information from disclosure to the Staff and the OCA. 

5. With respect to the disclosure of any part of the document publicly, Eversource is 

likewise entitled to an order preventing disclosure of the entire document on the basis of 

privilege. The New Hampshire Supreme Court has stated: 

Under RSA 91-A:5, IV, "confidential information" is exempt from the general 
disclosure requirement. ... Communications protected under the attorney-client 
privilege fall within the exemption for confidential information .... New 
Hampshire Rule of Evidence 502 embodies that rule, providing that "[a] client has 
a privilege to refuse to disclose and to prevent any other person from disclosing 
confidential communications made for the purpose of facilitating the rendition of 
professional legal services to the client." NH R. Ev. 502(b ); accord NH R. Prof 
Conduct l.6(a) (prohibiting lawyers from revealing information "relating to the 
representation of a client"). 

A communication is "confidential" if it is "not intended to be disclosed to third 
persons other than those to whom disclosure is made in furtherance of the 
rendition of professional legal services to the client or those reasonably necessary 
for the transmission of the communication." State v. Stickney, 148 N.H. 232, 235, 
808 A.2d 546 (2002); NHR. Ev. 502(a)(5). If the communicating person 
"reasonably believes that no one will learn the contents of the communication 
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except a privileged person," then the communication will be protected from 
disclosure. Restatement (Third) of the Law Governing Lawyers§ 71, at 543 
(2000). 

Professional Fire Fighters of New Hampshire v. Local Government Center, 163 N.H. {?13; 614-

15 (2012). 

As stated by the Court, when considering a claim of confidentiality under privilege, there 

is no balancing test - the privilege belongs to the client and is held or waived at the client's 

decision. In this case, the communication was, even in its redacted form, disclosed only to 

privileged persons at the Commission Staff and the OCA as persons reasonably necessary to 

receive it to further the provision oflegal services relating to the underlying settlement. In 

making even that limited disclosure, Eversource reasonably believed such communication would 

not be shared further beyond those privileged persons as evidenced by the claim of 

confidentiality made by Eversource at the time the redacted document was provided. As made 

clear by the Court, given the nature of this document, Eversource has a privilege to refuse to 

disclose, and to prevent others from disclosing, such information, and such documents are 

exempt from the disclosure requirements of RSA 91-A:5. Therefore, the document, in any form, 

is exempt from disclosure under RSA 91-A:5, and should be protected from public disclosure. 

WHEREFORE, Eversource respectfully requests that the Commission: 

A. Grant this Motion and issue an appropriate protective order; and 
B. Order such further relief as may be just and reasonable. 
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Respectfully submitted, 

Public Service Company of New Hampshire d/b/a 
Eversource Energy 

By~um 
Senior Counsel 
780 North Commercial Street 
Post Office Box 330 
Manchester, New Hampshire 03105-0330 
(603) 634-2961 
Matthew.Fossum@eversource.com 

CERTIFICATE OF SERVICE 

I hereby certify that, on the date written below, I caused the attached to be served pursuant to 

N.H. Code Admin. Rule Puc 203.11. 
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